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Statement of Questions Presented 


(1) Does Title 38, U. S. C., Sec. 693i creating Disability 
Review Boards to review refusals to grant retirement to 
officers intend that a reversal of such denial and a direc¬ 
tion to retire an officer shall be effective from the date of 
his separation so as to accord him the benefits he would 
have received but for the earlier erroneous action? 


(2) What was the effect of the order of the Review 
Board, approved by the President, reversing the action of 
the then Secretary of War and reinstating the findings of 
the Retiring Board, favorable to appellant, made im¬ 
mediately prior to appellant’s erroneous separation with¬ 
out retirement pay benefits? 
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Jurisdictional Statement 

This is an appeal from an order filed April 10, 1951 
denying appellant’s motion for summary judgment and 
granting respondent’s motion for summary judgment (App. 
p. 54). Appellant commenced this action filed June 8, 1949 
for a declaratory judgment to interpret the provisions of 
Title 38 U. S. C., Sec. 693i and to declare that appellant 
is entitled to retirement pay benefits from the date of his 
separation from the military service rather than from the 
date of the decision of the Army Disability Review Board 
which found appellant entitled to be retired from the 
service by reason of physical disability. Appellant filed 
his notice of appeal on April 20,1951. 

The jurisdiction of this Court is invoked under the Act 
of March 3, 1901, 31 Stat 1225, c. 854, Sec. 226, 41 Stat 
1312, c. 125, Sec. 12, 41 Stat. 1312 (D. C. Code 1940, Title 
17, Sec. 101). 


Questions Involved 

(1) Does Title 38, U. S. C., Sec. 693i creating Disability 
Review Boards to review refusals to grant retirement to 
officers intend that a reversal of such denial and a direc¬ 
tion to retire an officer shall be effective from the date of 
his separation so as to accord him the benefits he would 
have received but for the earlier erroneous action? 

(2) What was the effect of the order of the Review 
Board, approved by the President, reversing the action of 
the then Secretary of War and reinstating the findings of 
the Retiring Board, favorable to appellant, made im¬ 
mediately prior to appellant’s erroneous separation with¬ 
out retirement pay benefits? 
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The Statutes 

Title 38, U. S. C., Sec. 693i: 

“Sec. 6931. Beview of Findings of Behring Boards ; 
Procedure and Limitations. 

(a) The Secretary of the Army, the Secretary of 
the Navy, and the Secretary of the Treasury are au¬ 
thorized and directed to establish, from time to time, 
boards of review composed of five commissioned offi¬ 
cers, two of whom shall be selected from the Medical 
Corps of the Army or Navy, or from the Public Health 
Service, as the case may be. It shall be the duty of 
any such board to review, at the request of any officer 
retired or released from active service, without pay, 
for physical disability pursuant to the decision of a 
retiring board, board of medical survey, or disposition 
board, the findings and decisions of such board. Such 
review shall be based upon all available service records 
relating to the officer requesting such review, and such 
other evidence as may be presented by such officer. 
Witnesses shall be permitted to present testimony 
either in person or by affidavit, and the officer request¬ 
ing review shall be allowed to appear before .such 
board of review in person or by counsel. In carrying 
out its duties under this section such board of review 
shall have the same powers as exercised by, or vested 
in, the board whose findings and decision are being 
reviewed. The proceedings and decision of any such 
retiring board, board of medical survey, or disposition 
board shall be transmitted to the Secretary of the 
Army, the Secretary of the Navy, or the Secretary of 
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the Treasury, as the case may be, and shall be laid by 
him before the President for his approval or disap¬ 
proval and orders in the case. 

(b) No request for review under this section shall 
be valid unless filed within fifteen years after the 
date of retirement for disability or after June 22,1944, 
whichever is the later. 

(c) As used in this section: 

(1) The term ‘officer’ means any officer subject to 
the laws granting retirement for active service in 
the Army, Navy, Marine Corps, or Coast Guard, or 
any of their respective components; 

(2) The term ‘counsel’, shall have the same mean¬ 
ing as when used in Section 693h of this title. June 
22, 1944, c. 268, Title I, Sec. 302, 58 Stat 287, as 
amended Dec. 28, 1945, c. 588, Sec. 4, 59 Stat. 623; 
July 26, 1947, c. 343, Title II, Sec. 205(a), 61 Stat. 
50L” 

Title 28, U. S. C., Sec. 2201: 

< 

“Sec. 2201. Creation of Remedy 
In a case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court of 
the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal rela¬ 
tions of any interested party seeking such declaration, 
whether or not further relief is or could be sought 
Any such declaration shall have the force and effect 
of a final judgment or decree and shall be reviewable 
as such. June 25, 1948, c. 646, 62 Stat 964, amended 
May 24, 1949, c. 139, Sec. Ill, 63 Stat 105.” 


✓ 
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Statement of the Case 

The question presented by this case is whether the appel¬ 
lant is to be deprived of retirement pay benefits which 
he would have received but for the erroneous action of the 
Secretary of War in setting aside the findings of a Retir¬ 
ing Board which found the appellant permanently and 
totally incapacitated for further military service as an 
incident of his service. 

Appellant was ordered to active duty as a reserve officer 
in the Air Corps on September 28, 1940. While on active 
duty he contracted a disease as a result of which he was 
hospitalized. 

On September 10,1945, he appeared before an Army Re¬ 
tiring Board which convened at Rhodes General Hospital, 
Utica, New York. This board found appellant permanently 
incapacitated for active service as an incident of his serv¬ 
ice and directed that he be retired. 

On October 2] 1945, the Surgeon General of the Army 
refused to concur in the findings of the Board and the 
Adjutant General directed that the Retiring Board recon¬ 
sider its findings. The Board reconvened on October 22, 
-1945, and reaffirmed its findings. 

The Surgeon General again refused to concur in the 
reaffirmed findings of the Retiring Board. 

The Secretary of War concurred in the action of the 
Surgeon General on December 4, 1945, and directed that 
appellant be separated from the service and found him 
not entitled to retirement pay benefits. As a result of this 
action, appellant was so separated on January 13, 1946. 

Appellant appealed to the Army Disability Review Board 
on February 13, 1947, in accordance with the provisions of 
Title 38 U. S. C., Sec. 693i. The Review Board on Novem- 
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ber 5,1947, after full bearing and deliberation affirmed the 
findings of the Army Retiring Board of September 10, 
1945, reversed the disapproval of the Secretary of War 
dated December 4, 1945, which disapproved the reaffirmed 
findings made by the reconvened Retiring Board October 
22, 1945 (App. p. 24). These findings were approved by 
the President of the U. S. without modification. 

Thereafter, by order of the Secretary of War, the Ad¬ 
jutant General certified appellant to the Administrator of 
Veterans Affairs as being entitled to retirement pay as 
of November 5, 1947, the date of the Review Board’s 
determination in favor of appellant The Administrator 
accordingly certified the appellant as entitled to retire¬ 
ment pay as of that date and so paid appellant (App. p. 26). 

Appellant being aggrieved requested the Adjutant Gen¬ 
eral to modify the certification to provide for his entitle¬ 
ment to retirement pay as of the date of his separation 
from the service. This request was refused by the Ad¬ 
jutant General on December 8,1947 (App. p. 28). 

Appellant then filed a claim with the Comptroller Gen¬ 
eral on February 13, 1948, requesting that he be paid re¬ 
tirement pay benefits for the period from his separation to 
the date of the certification by the Adjutant General This 
claim was disallowed by the Comptroller General on Feb¬ 
ruary 21, 1949 (App. p. 28). 

Consequently the instant action was commenced by ap¬ 
pellant to declare his rights to such retirement pay under 
Title 38 TJ. S. C., Sec. 693i and to declare the certifications - 
of the Adjutant General and the Administrator of Veterans 
Affairs denying it to be erroneous, and finally directing 
the defendants to correct and reform the said certification 
(App. p. 17). 



The complaint was filed with the Clerk of the U. S. Dis¬ 
trict Court for the District of Columbia on June 8, 1949 
and process was served upon the defendants (App. p. 17). 

A motion was made by the defendants, to dismiss the 
complaint on the ground that the Court lacked jurisdiction 
(App. p. 37). This motion was denied by Hon. Edward 
A. Tamm (App. p. 40). 

Thereafter the defendants answered the complaint ad¬ 
mitting all of the allegations of the complaint except para¬ 
graphs 11th and 19th which respectively allege that appel¬ 
lant became entitled to retirement pay benefits as of the 
date of his separation by virtue of the findings of the 
Retiring Board and that by virtue of the allegations of the 
complaint appellant was entitled to the relief sought under 
Title 28, U. S. C., Sec. 2201 (App. p. 42). 

Appellant then moved for summary judgment (App. p. 
46) and defendants made a cross-motion for summary 
judgment (App. p. 48). The matter was then referred 
to the Commissioner for Veterans Cases who filed a re¬ 
port not included in the Appendix, recommending that 
appellant’s motion be granted and defendants’ motion 
denied. 

The motion was heard by Judge Tamm on February 26, 
1951 and a memorandum issued by him on April 10, 1951, 
denying appellant’s motion and granting defendants’ mo¬ 
tion (App. p. 54). A notice of appeal was duly filed in 
the office of the Clerk of United States District Court for 
the District of Columbia on April 20, 1951 (App. p. 56). 
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. Summary of Argument 

This appeal presents no disputed questions of fact. 

The complaint seeks declaratory relief interpreting the 
effect of Title 38, U. S. C., Sec. 693i upon appellant’s rights 
as an officer of the army retired for disability incurred in 
service with respect to the period of time during which he 
did not receive disability pay due to the error of the 
Secretary of War. 

The Review Board specifically reinstated the findings of 
i the Retiring Board which, had they been properly con¬ 
curred in, would have caused appellant to receive the re- 
1 tirement pay benefits which are the subject of this dispute. 
The Secretary of War’s disapproval of those Retiring 
Board findings were reversed by the Review Board (App. 
p. 24). 

The issues before this Court are whether the decision 
and findings of the Review Board, approved without change 
by the President, shall be treated as reinstating the former 
findings favorable to appellant or is such decision a de¬ 
termination de novo and merely operative from the date of 
the decision; and second, whether Title 38 U. S. C., Sec. 
693i, a curative statute, shall be so narrowly construed that 
only partial relief shall be accorded and the United States 
permitted to profit by its own error, although no language 
i in the statute requires such an inequitable construction. 


i- 
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ARGUMENT 

1. Appellant’s right to receive retirement benefits 
from his separation to the date of reversal by the 
Review Board is manifest from a fair construc¬ 
tion of Title 38 U. S. C., Sec. 639L • 

Prior to the outbreak of second World War, Congress 
did not provide any machinery for review of cases in 
which Army Officers were denied retirement and its pay 
benefits. An officer who believed himself improperly denied 
retirement could only appeal to the discretion of the 
President as Commander-in-Chief of the armed forces. 
With the vastly increased officer personnel serving during 
the war and consequent increase in retirement cases and 
complaints by officers of unfair decisions, Congress found ; 
it imperative to enact Title 38 U. S. C., Sec. 693i to provide 
an effective statutory method of review and relief. 

The statute is clearly curative in nature, designed to 
remedy an obvious evil, and is entitled to a broad and 
liberal construction to enable it to achieve the intended 
results. 

2 Sutherland on Statutory Construction, 138, Sec. 
2214; 

Metropolitan RR v. District of Columbia —132 
U. S. 1,11 (1889); 10 S. Ct. 19, 23; 

U. S. v. Wiley, 11 Wall. 508, 515 ; 78 U. S. 508. 

Had it been the Congressional intention to limit the 
statute to merely prospective relief such purpose would 
have been expressly spelled out. 

In four statutes conferring benefits on former members 
of the Armed Services it was expressly provided that none 
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of the pay or allowances should be allowable except after a 
date set forth in the Statute subsequent to enactment. 
Reference is had to the Acts of March -16, 1926, 44 Stat. 
208; January 19, 1929, 45 Stat. 1084; March 4, 1925, 43 
Stat. 1270; June 30, 1941, relating to discharge of enlisted 
men for physical disability. 

In a very analogous situation which arose in Dugan v. 
U. S., 100 Ct. CL 7 (1943) the Court in a trenchant analysis 
said: 


"This, of course, was a remedial statute passed to 
permit of the remedy of wrongs committed through 
error. If this language is to be construed as the defen¬ 
dant contends, to operate only from the date of the 
correction, the wrong will be corrected only in part. 
We are of opinion that Congress intended to fully 
correct the wrong committed and, therefore, to permit 
payment of all pay and allowances not from the date of 
the correction, but ‘from the date of transfer’.” 

“There is nothing in the Act which fixes the begin¬ 
ning of the right to retirement pay as of the date the 
error is corrected. The basic provision of the Act is 
that it shall begin ‘from the date of transfer’. In the 
absence of such an expressed limitation, we must con¬ 
clude that Congress intended the right to begin from 
the date of transfer, both in the case of men whose 
service had been properly computed at the time and 
those whose service first had been improperly com¬ 
puted and later corrected.” 

In McNarr v. Knott, 302 U. S. 369, 371; 81 L. ed. 307 
(1937) the Court was faced with the question of whether a 
statute which authorized a bank to pledge securities as 
collateral for public deposits would apply to contracts en¬ 
tered into prior to the date of the amendment authorizing 
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such action. Mr. Justice Murphy held that such prior con¬ 
tracts were so affected, in the absence of a specific limi¬ 
tation. 

“The amendment does not expressly exclude exist¬ 
ing contracts from its field of operation. On the con¬ 
trary, it extended a general grant of the broad power 
to give security for public debt, with a single limita¬ 
tion relating to the kind of security given by state 
banks. If Congress had desired to limit the remedy 
granted to subsequent security contracts, it would 
doubtless have provided an additional limitation rela¬ 
tive to prior agreements. This it did not do. Congress 
alone had the power to write such a limitation in the 
bill” at page 371. 

A study of the statute in the instant case and its title 
affords further specific substantiation of appellant’s posi¬ 
tion. Sec. 693i states: 

“In carrying out its duties under this section such 
board of review shall have the same powers as exer¬ 
cised by or vested in, the board whose findings deci¬ 
sions are being reviewed.” 

The retiring board made its findings that the appellant 
be retired at the termination of his service, which it had 
authority to do. The Review Board, being vested with the 
same powers, had the authority to make the same decision. 
So that instead of limiting the effective date of entitlement 
to benefits to the date of its action, the Board is authorized 
to cause its action to revert back to the date of the Retiring 
Board’s decision, since their powers are equivalent. This 
it did by its affirmance of the decision of the retiring board 
(App. p. 24). 
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The section’s title confirms this reasoning. The title 
reads: 


“Review of findings of retiring hoards, procedure 
and limitations.” 

Although a number of limitations, including a statute 
of limitations is found, nowhere in the section is there a 
prohibition or limitation to narrow the curative effect of 
the Review Board’s decision to its own date. 

1) Since the statute is to be liberally construed to 
remedy the evil; 

2) Since similar prior statutes intended not to be ret¬ 
rospective in effect have contained express limitations; 

3) Since there is no limitation in the statute, express or 
implied, denying the right to back retirement pay; 

Appellant contends that the Act requires that he receive 
benefits from his separation to the date of the decision 
correcting the error of the Secretary of War. 

2. The Review Board’s decision validly reinstated 
appellant to his- position as of the action of the 
Retiring Board and entitled him-to receive back 
benefits. 

Appellant does not contend that he or any officer ac¬ 
quires any vested rights to retirement pay when he enters 
on active duty. 

However, as soon as the event occurs on which such re¬ 
tirement pay becomes payable, vested rights do arise. The 
Supreme Court has so ruled in Pennie v. Reis, 132 U. S. 
464, 470; 33 L. ed. 426 (1889). The court in that case had 
before it a state statute establishing a non-contributory 
fund. Mr. Justice Field said: 
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“Being a fund raised in that way, it was entirely 
at the disposal of the Government, until, by the hap¬ 
pening of one of the events stated—the resignation, 
dismissal, or death of the officer—the right to the 
specific sum promised became vested in the officer or 
his representatives. * * * Until the particular event 
should happen upon which the money or a part of it 
was to be paid, there was no vested right in the officer 
to such payment” (p. 470). (Emphasis supplied.) 

It would follow that this right to retirement pay vested 
in appellant when he was found to be permanently dis¬ 
abled, namely, the date of the Retiring Board’s decision 
as affirmed by the Review Board and that the back pay 
from his separation was a liquidated sum due. 

The same result with respect to appellant’s right to re¬ 
tirement pay which accrued from his separation to the 
hearing before the Review Board, is achieved by consider¬ 
ing the question of what is the effective date of retirement 
In Scratchley v. XJ. S., 96 Ct. Cl. 352, 354 (1942), the court 
found it to be not the date on which the President took the 
action required of him, approving the findings, but the 
date of the board’s decision as the date when the retire¬ 
ment pay became due. 

“Manifestly the date recommended by the Board as the 
time when the plaintiff should be retired and approved 
by the President, was the date of plaintiff’s retirement 
and not the date of the President’s approval of the 
recommendation of the Board and Secretary of the 
Navy” (p. 354). 

When considered in conjunction with the holding of the 
Supreme Court that decisions of retiring boards have the 
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same effect as judgments of Courts of law, Potts v. U. S., 
125 U. S. 173, 175; 8 S. Ct. 830 (1888), the action of the 
Review Board must reinstate appellant in the position he 
would have been but for his erroneous separation; Arka- 
delphia Co. v. St. L. S. W. Railway Co., 249 U. S. 134, 145; 
39 S. Ct. 237, where the Supreme Court said: 

“ # * * upon the principle long established and of 
general application, that a party against whom an er¬ 
roneous judgment or decree has been carried into 
effect, is entitled in the event of a reversal, to be re¬ 
stored by this adversary to which he has lost thereby” 
(at p. 145). 

The United States and the then Secretary of War recog¬ 
nized that in order to be meaningful and significant, retire¬ 
ment must carry with it retirement pay. This proposition 
was urged by the Solicitor General in a brief submitted by 
him on behalf of the Army Chief of Finance in Miguel v. 
McCall, 291 U. S. 442; 78 L. ed. 901 (1933), in which he said 
in substance: that the right to pay is the inseparable con¬ 
comitant of retirement and depends in no degree upon any 
determination of the Comptroller General. 

The Court of Claims in Womer v. U. S., 114 Ct. CL 415; 
84 Fed. Supp. 651 (1949) held in an identical situation that 
the officer was entitled to either full naval pay or to retire¬ 
ment pay for the period dating from his separation to the 
order of the Review Board. This decision was made at the 
time this action was pending and no appeal was taken. 

Great reliance was placed below by the defendants on 
the decision in Deriby v. Berry, 263 U. S. 29; 44 S. Ct. 74. 
It is respectfully submitted that the Deriby case has no 
Televancy to the issues at bar and that its holding is not 
antagonistic to appellant’s position. 
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The facts and holding in the Denby case are that Berry, 
a naval officer, was separated without being afforded an op¬ 
portunity to appear before a Retiring Board. He brought 
a petition for mandamus against the Secretary of the Navy 
to direct that he cancel the order relieving Berry from ac¬ 
tive duty and that his case be transmitted to a Retiring 
Board. The Supreme Court dismissed the petition on the 
grounds that Berry had failed to exhaust his administra¬ 
tive remedies by appeal to the President and further that 
mandamus would not lie since it was the sole discretionary 
prerogative of the President to order officers to active or 
inactive duty. 

This interpretation of the significance of the Denby case 
has been enunciated in Lemly v. U. S., 75 Fed. Supp. 248, 
251 (1948) and Randolph v. U. S., 69 Fed. Supp. 156, 157 
(1946). 

Unless the contentions of appellant are approved several 
highly inequitable results will follow: 

1. Appellant and others similarly situated will be dis¬ 
criminated against since they will be deprived of retirement 
pay, whereas it will be received by other officers who had 
the good fortune to have their cases correctly adjudicated. 

2. The defendants will profit from having committed an 
error, whereas if the appellant receives his back pay the 
defendants will not have paid out more than they would 
have if they had acted correctly. 

3. The defendants by delaying a hearing before the Re¬ 
view Board could conceivably prolong the period during 
which the officer would be unfairly deprived of his retire¬ 
ment pay. 
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CONCLUSION 

It is respectfully submitted that the action of the Review 
Board expressly dates back to Appellant’s separation, that 
its action of reversal restores Appellant to the benefits to 
which he was entitled as of that date and that this is valid 
and proper under Title 38 U. S. C., Sec. 693i. 

The order of the lower court should be reversed, ap¬ 
pellant’s motion for summary judgment granted and 
defendants’ cross-motion denied and that judgment be 
directed to be entered in favor of appellant. 

P. Bateman Ennis, 
Attorney for Plaintiff , 
Office & P. 0. Address, 
Shoreham Building, 
Washington 5, D. C. 


Leo Bbadspies, Esq., 
135 Broadway, 

New York 6, N. Y., 
Of Counsel 
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Complaint 

Complaint to Interpret Statute, Fix Date of Com¬ 
mencement of Disability Pay, and to Correct Order 
of the Secretary of the Army Fixing Dale of Com¬ 
mencement of Disability Pay. 

The plaintiff, Alfred H. Jacobson, respectfully repre¬ 
sents unto this Honorable Court as follows: 

1. That plaintiff is a resident of Albany, in the State of 
New York, and was formerly on active duty as an officer 
in the Air Corps, Army of the United States. 

2. That defendant Gordon Gray is the duly appointed 
and qualified Acting Secretary of the Army of the United 
States. 

1 

3. That defendant Carl R. Gray, Jr., is the duly ap¬ 
pointed and qualified Administrator of Veterans’ Affairs 
of the United States. 

4. That defendant Major General Edward F. Witsell is 
the duly appointed and qualified Adjutant General of the 
Army of the United States. 

5. That defendant W. Stuart Symington is the duly ap¬ 
pointed and qualified Secretary of the Air Force of the 
United States. 

6. That heretofore, and between September 28,1940 and 
January 13, 1946, the plaintiff was on active duty as an 
officer in the Air Corps of the Army of the United States. 
That during the period of said active duty, plaintiff con¬ 
tracted a disease, by reason of which he became physically 
disabled. 
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7. That, as a result of said disability, plaintiff appeared 
before an Army Retiring Board, which convened at Rhodes 
General Hospital, Utica, New York, on September 10,1945, 
which Board found as follows: 

(a) That Lieutenant Colonel Alfred H. Jacobson is in¬ 
capacitated for active service. 

(b) That said incapacity is the result and incident of 
the service. 

(c) That the cause of said incapacity is fibrositis, chron¬ 
ic, periarticular, severe, knees, ankles, elbows, hips, left 
temporamandibular joint, cause unknown. 

(d) That the cause of said incapacity is an incident of 
the service. 

(e) That the said incapacity occurred in or about the 
month of April, 1941. 

(f) That the said incapacity is permanent 

(g) That no further military hospitalization is neces¬ 
sary. 

And the said Board directed that the plaintiff be retired 
from the military service of the United States. 

8. That thereafter, and on October 2,1945, the Surgeon 
General of the Army of the United States refused to con¬ 
cur in the findings of the said Army Retiring Board and 
the Adjutant General of the Army of the United States 
directed that the said Retiring Board reconsider its find¬ 
ings by virtue of the non-concurrence of the Surgeon Gen¬ 
eral 




20 


Complaint 

9. That thereafter, the said Army Retiring Board re¬ 
convened at Rhodes General Hospital, Utica, New York, on 
October 22,1945, and reaffirmed its previous findings. That 
thereafter, and on November 19, 1945, the Surgeon General 
refused to concur in the findings of the reconvened Army 
Retiring Board and that, on December 4, 1945, the Secre¬ 
tary of War concurred in the opinion of the Surgeon Gen¬ 
eral and directed that the plaintiff be separated from the 
service and that he not be entitled to retirement pay bene¬ 
fits. That thereafter, and on January 13,1946, plaintiff was 
accordingly separated the service. 

10. That thereafter, and on or about February 13, 1947, 
plaintiff appealed to the Army Disability Review Board in 
accordance with the provisions of Section 302, P. L. 346, 
78th Congress, approved June 22, 1944, as amended by 
Section 4, .P. L. 268, 79th Congress, approved December 
28, 1945. The said Review Board duly convened on No¬ 
vember 5, 1947 and, after due deliberation, rendered its 
findings, copy of which is annexed hereto and made a part 
hereof as though fully set forth as Plaintiff’s Exhibit 1. 
That, by virtue of said findings of the Review Board, the 
findings of the Army Retiring Board dated September 10, 
1945 were totally affirmed, reversing the disapproval by 
the Secretary of War, dated December 7,1945, and directed 
that the Adjutant General initiate appropriate administra¬ 
tive action. 

11. That, based upon the findings of the said Retiring 
-Board, the plaintiff became entitled to retirement pay bene¬ 
fits from the date of his separation from service. 
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12. That thereafter, and on November 26, 1947, the Ad¬ 
jutant General of the United States issued a directive, at 
the order of the Secretary of the Army, to the Administra¬ 
tor of Veterans’ Affairs, certifying the plaintiff for retire¬ 
ment pay benefits effective November 5, 1947, the date of 
the action of the Review Board. 

13. That thereafter, and on or about January 19, 1948, 
the Administrator of Veterans’ Affairs certified that the 
plaintiff was entitled to retirement pay benefits as of the 
date of the Action of the Retiring Board, November 5, 
1947, and paid the said benefits to plaintiff as of that date. 
See Exhibit 2. 

14. That thereafter, plaintiff contended that he was en¬ 
titled to retirement pay benefits as of the date of his sepa¬ 
ration from service, January 13, 1946, rather than the date 
of the decision of the Review Board, November 5,1947, and 
requested the Adjutant General to correct the certification 
to the Administrator of Veterans’ Affairs so as to com¬ 
mence plaintiff’s retirement pay benefits as of the date of 
his separation. 

15. That on December 8, 1947, the Adjutant General re¬ 
fused plaintiff’s request for change of certification of date 
of commencement of said retirement pay benefits in a let¬ 
ter, copy of which is annexed hereto as Plaintiff’s Ex¬ 
hibit 3. 

16. That thereafter, and on or about February 13, 1948, 
plaintiff caused a claim to be filed on his behalf with the 
office of the Comptroller General of the United States, re¬ 
questing that the plaintiff be paid the retirement pay bene- 


22 


Complaint 

fits which were due for the period between the date of his 
release from active duty and the date of the decision of the 
Review Board which had been certified as the date of com¬ 
mencement by the Secretary of the Army and the Adjutant 
General. 

17. That thereafter, and on February 21, 1949, the 
Comptroller General of the United States denied plaintiff’s 
claim in an opinion contained in a letter, a copy of which 
is annexed hereto and made part hereof as though fully 
set forth as Plaintiff’s Exhibit 4. 

18. That Sec. 302 of Servicemen’s Readjustment Act of 
1944 as amended is silent as to the date when retirement 
pay benefits shall be payable in the event of a reversal by 
the Review Board in favor of the disabled officer. That as 
a consequence thereof there is no guide for the Department 
of the Army, Adjutant General, Administrator of Vet¬ 
erans’ Affairs as to proper date of certification of com¬ 
mencement of benefits. 

19. That, by reason of the foregoing and in the prem¬ 
ises, plaintiff is entitled to the relief sought against the 
defendants under the Federal Declaratory Judgments Act 
of 1948, Title 28, U. S. C., Sec. 2201. 

Wherefore, the premises considered, plaintiff prays for 
a judgment or decree: 

1. To declare the rights of the parties under and the 
proper interpretation of Sec. 302 of Servicemen’s Read¬ 
justment Act of 1944 as to date of entitlement to retire¬ 
ment pay benefits. 
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2. To declare his right to receive retirement pay bene¬ 
fits from the date of his separation from the service. 

3. To declare that the plaintiff is entitled to interest on 
the said retirement pay benefits from the date of entitle¬ 
ment to the date of payment. 

4. To declare that the certification of the Secretary of 
the Army, the Adjutant General and the Administrator of 
Veterans’ Affairs is erroneous in determining the date of 
entitlement to said retirement pay benefits to be the date of 
the action of the Army Disability Review Board reversing 
the decision of the Secretary of War dated December 4, 
1945. 

5. That the defendants herein be directed to correct and 
reform the certification of the date of entitlement to re¬ 
tirement pay benefits by the plaintiff to fix the same as of 
January 13, 1946. 

6. That a writ of injunction or other appropriate proc¬ 
ess be issued by this Honorable Court to enforce the said 
judgment or decree, if necessary. 


7. And for such other and further relief as to this Court 
may seem just and proper in the premises. 


(Signed) 


(Signed) Alfred H. Jacobson 
Alfred H. Jacobson 

Leo Bradspies 
Leo Bradspies, 

135 Broadway, 

New York 6, N. Y. 


(Signed) P. Bateman Ennis 
P. Bateman Ennis, 

844 Shoreham Building, 
Washington 5, D. C. 
Attorneys for Plaintiff. 
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1 Filed June 10, 1949 

After a careful review of the findings of the Army Re¬ 
tiring Boards and the administrative action subsequent 
thereto in the case of Lt. Colonel Alfred H. Jacobson, 
0-295767, AC-AUS, the findings and subsequent admin¬ 
istration action affirmed or reversed are as hereby speci¬ 
fied: 

Findings of Army Retiring Board, 10 September 1945 
Findings Affirmed: 

1. That Lt. Colonel Alfred H. Jacobson is incapacitated 
for active service. 

2. That the said incapacity is the result of an incident of 
the service. 

1 3. That the cause of said incapacity is: Fibrositis, 
chronic, periarticular, severe, knees, ankles, elbows, hips, 
left temperomandibular joint, cause unknown. 

4. That the cause of said incapacity is an incident of the 
service. 

5. That the said incapacity originated in or about the 
month of April 1941. 

6. That the said incapacity is permanent. 

7. That no further military hospitalization is necessary. 
Findings Reversed or Amended: 


None. 
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Administrative Action 

Administrative Action Affirmed : 

None. 

Administrative Action Reversed : 

The disapproval by the Secretary of War dated 4 De¬ 
cember 1945 of the findings of the reconvened Army Retir¬ 
ing Board dated 22 October 1945. 

Additional Findings: 

The grade in which the applicant is entitled to be certi¬ 
fied for retirement pay benefits is that of Lieutenant 
Colonel 

Directions : 

The Secretary of the Army directs: 

1. That the Adjutant General initiate appropriate 
administrative action and thereafter notify the appli¬ 
cant and his counsel of the final action of the Presi¬ 
dent 

2. That this board be advised \yhen such action has 
been completed. 

The board adjourned at 11:30 a.m., 5 November 1947. 
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Filed June 10, 1949 

VETERANS ADMINISTRATION 
Washington 25, D. C. 
January 19, 1948 

Lt. Col. Alfred H. Jacobson 
33 Victor Street 
Albany 3, New York 


IN REPLY REFER TO I 8ACBA C-4784881 

Dear Sir: 

This has reference to your claim for retired pay under 
the provisions of Section 5, Public No. 18, 76th Congress, 
as amended. 

Certification has been received from the War Depart¬ 
ment that you are entitled to retired pay of 300.78 monthly, 
effective from 11-5-47. Under the law, payment of these 
benefits is made by the Veterans Administration and ap¬ 
propriate action is accordingly being taken regarding the 
adjustment of your account, less payments of compensation 
previously paid. 

Section 212, Public No. 212, 72d Congress, as amended, 
provides, in effect, that no Federal employee, employee of 
the Municipal Government of the District of Columbia or 
employee of any corporation the majority of the stock of 
which is owned by the United States, shall be entitled dur¬ 
ing the period of such employment to retired pay from the 
United States on account of service as a commissioned of¬ 
ficer, at a rate in excess of an amount which when com- 
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bined with the annual rate of compensation from such em¬ 
ployment, makes the total rate from both sources more 
than $3,000 annually. This provision, however, is not for 
application if the disease or injury for which retired pay 
has been authorized was incurred in combat with an enemy 
of the United States or was the result of an explosion of an 
instrumentality of war in line of duty. 

The provisions of Section 212 are applicable in your 
case, since the War Department states that the disa¬ 
bility on which your retirement is predicated was not in¬ 
curred in combat, or as the result of an explosion of an in¬ 
strumentality of war in line of duty. If your disability was 
not incurred in combat or as the result of an explosion of 
an instrumentality of war in line of duty and you. should 
be employed as contemplated by Section 212 you may elect 
to receive any compensation or pension to which you may 
be entitled instead of retired pay. If such an election is 
made the full amount of compensation or pension due and 
salary may be paid concurrently until an election to again 
receive retired pay is made. 

Respectfully, 

(Signed) George E. Brown 
George E. Brown, 

Director, 

Veterans’ Claims Service. 

FL 8-14 
Feb 1946 


(Replaces Forms 8-507 and 8-507a) 








28 


Exhibit 3 

Filed June 10, 1949 

WAR DEPARTMENT 
The Adjutant General’s Office 
Washington 25, D. C. 

IN REPLY REFER TO: 

AGPO-S-B-210.85 . HMT/JAH/mmb/2E 565 

(2 Dec 47) 8 December 1947 

Mr. Justice N. Feldman 
32 Liberty Street 
New York, New York 

Dear Mr. Feldman: 

Reference is made to your telephone conversation of 2 
December 1947, with a member of my staff, relating to the 
date of entitlement to retirement pay benefits under the act 
of 3 April 1939, when the entitlement to such benefits has 
been established by an appeal to the Army Disability Re¬ 
view Board under the provisions- of Section 302, Public 
Law 346, 78th Congress. 

As neither the act involved (Section 302, Public Law 346, 
78th Congress) nor its legislative history indicates the ef¬ 
fective date of entitlement to retirement pay of an officer 
who is found by the Army Disability Review Board (for¬ 
merly Secretary of War’s Disability Review Board) to be 
so entitled and in whose case the findings of that Board 
have been approved by the Department of the Army, such 
effective date must be determined by general rules of law, 
in the light of past administrative practice, if any. Fur- 
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thermore, as past administrative practice, based on general 
rules of law reveals several precedents growing out of 
varying sets of circumstances, and inasmuch as it could 
reasonably be maintained that the above-mentioned law 
created a new right which does not, in fact, come into ex¬ 
istence until the findings of the Army Disability Review 
Board are approved, it was deemed wise to follow the most 
. conservative course of procedure and consider the date of 
approval by the Department as the date of entitlement to 
the benefits provided by the act. 

Very truly yours, 

(Signed) Edward F. Witsell 
Edward F. Witsell 
Major General 
The Adjutant General 
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Filed June 10, 1949 

ASSISTANT COMPTROLLER GENERAL 
OF THE UNITED STATES 
Washington 25 

B-80858 February 21, 1949 

Bradspies & Feldman, 

Counsellors at Law, 

135 Broadway, 

New York 6, New York. 

Attention: Mr. Leo Bradspies. ‘ 

Gentlemen: 

Reference is made to your letter of October 25, 1948, and 
prior correspondence, concerning the claim of your client, 
Alfred H. Jacobson, former lieutenant colonel, Army of the 
United States, for retirement pay believed to be due for 
the period intervening between the date of his release from 
active duty as an officer of the Army of the United States 
and the effective date of his certification for retirement pay 
benefits under the act of April 3,1939. 

It appears from the brief submitted by you on behalf of 
the claimant that he was released from active duty on Jan¬ 
uary 13, 1946, as a lieutenant colonel, Army of the United 
States; that prior to such release from active duty he ap¬ 
peared before several Army retiring boards which found 
him to be physically disabled for further active duty and 
to be eligible for retirement under the provisions of the act 
of April 3, 1939; that such findings were not approved by 
the Surgeon General of the Army, and that the officer was 
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released from active duty without pay. The claimant even¬ 
tually appealed his case to the Army Disability Review 
Board established pursuant to section 302 of the Service¬ 
men’s Readjustment Act of 1944, as amended by section 4 
of the act of December 28, 1945, 59 Stat. 623, 38 U. S. C. 
693i, and such board affirmed the findings of an Army re¬ 
tiring board which had found him to be disabled and el¬ 
igible for retirement. Accordingly, the Department of the 
Army certified the former officer to the Administrator of 
Veterans’ Affairs for retirement pay benefits under the act 
of April 3, 1939, in the amount of $300.78 per month effec¬ 
tive November 5, 1947. Presumably, it is your contention 
that the Department of the Army should have certified 
your client to the Veterans’ Administration for retirement 
pay benefits effective January 14, 1946, the date following 
his release from active duty, rather than November 5,1947, 
the date the Army Disability Review Board affirmed the 
findings of the Army retiring board, and, accordingly, it is 
requested that this Office direct the Department of the 
Army to certify the former officer to the Veterans’ Ad¬ 
ministration for retirement pay benefits effective from 
January 14,1946, rather than November 5, 1947. 

Section 302 of the act of June 22,1944 (Public Law 346, 
78th Congress), as amended, 38 U.S.C. 693i, is, in perti¬ 
nent part, as follows: 

“(a) The Secretary of War, the Secretary of the Navy, 
and the Secretary of the Treasury are authorized and di¬ 
rected to establish, from time to time, boards of review 
composed of five commissioned officers, two of whom shall 
be selected from the Medical Corps of the Army or Navy, 
or from the Public Health Service, as the case may be. It 
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shall be the duty of any such board to review, at the re¬ 
quest of any officer retired or released from active service, 
without pay, for physical disability pursuant to the deci¬ 
sion of a retiring board, board of medical survey, or dis¬ 
position board, the findings and decisions of such board. 
Such review shall be based upon all available service rec¬ 
ords relating to the officer requesting such review, and such 
other evidence as may be presented by such officer. Wit¬ 
nesses shall be permitted to present testimony either in 
person or by affidavit, and the officer requesting review 
shall be allowed to appear before such board of review in 
person or by counsel. In carrying out its duties under this 
section such board of review shall have the same powers as 
exercised by, or vested in, the board whose findings and de¬ 
cision are being reviewed. The proceedings and decision of 
each such board of review affirming or reversing the deci¬ 
sion of any such retiring board, board of medical survey, 
or disposition board shall be transmitted to the Secretary 
of War, the Secretary of the Navy, or the Secretary of the 
Treasury, as the case may be, and shall be laid by him be¬ 
fore the President for his approval or disapproval and 
orders in the case. 

“(b) No request for review under this section shall be 
valid unless filed within fifteen years after the date of re¬ 
tirement for disability or after June 22, 1944, whichever 
is the later.” 

The above-quoted section, authorizing the establishment 
of boards of review and fixing the powers and duties of 
such boards, is largely procedural in nature and serves, 
biter alia, to supplement the basic statutory provisions au¬ 
thorizing disability retirement pay benefits for persons 
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who, while serving on active duty as officers of the Army of 
the United States (other than as officers of the Regular 
Army) since April 3, 1939, have suffered disability in line 
of duty. Such basic statutory provisions appear in the final 
proviso of section 5 of the act of April 3, 1939, 53 Stat. 
557, as amended, 10 U.S.C. 456, as follows: 

“All officers, warrant officers, and enlisted men of the 
Army of the United States, other than the officers and en¬ 
listed men of the Regular Army, if called or ordered into 
the active military service by the Federal Government for 
extended military service in excess of thirty days, other 
than for service with the Civilian Conservation Corps, and 
who suffer disability or death in line of duty from disease 
or injury while so employed shall be deemed to have been 
in the active military service during such period and shall 
be in all respects entitled to receive the same pensions, 
compensation, retirement pay, and hospital benefits as are 
now or may hereafter be provided by law or regulation for 
officers and enlisted men of corresponding grades and 
length of service of the Regular Army, including for their 
dependents the benefits of section 903 of this title.” 

Executive Order No. 8099, dated April 28, 1939, pro¬ 
vides, in pertinent part, as follows: 

“Whereas the said act [of April 3, 1939] is silent as to 
what agency shall administer the benefits provided there¬ 
by; and 

“Whereas it is deemed appropriate and desirable that 
such administration be placed in the Veterans’ Admin¬ 
istration : 

“Now, Therefore, by virtue of the authority vested in 
me as President of the United States, and by the act of 
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July 3, 1930, c. 863, 46 Stat. 1016, the duties, powers, and 
functions incident to the administration and payment of 
the benefits provided by the statute as above set out are 
hereby vested in the Veterans’ Administration: Provided, 
That in the administration of the retirement provisions of 
the said statute, the determination whether disability ex¬ 
ists and whether such disability was incurred in line of 
duty shall be made by the Secretary of War, or by some¬ 
one designated by him in the War Department, in the man¬ 
ner, and in accordance with the standards, provided by law 
or regulations for Regular Army personnel.” 

The proviso in the above-quoted Executive order was 
amended by Executive Order No. 8461, dated June 28,1940, 
to read as follows: 

“Provided , That in the administration of the retirement- 
pay provisions of the said statute, the determination of all 
questions of eligibility for the benefits thereof, including all 
questions of law and fact relating to such eligibility, shall 
be made by the Secretary of War, or by someone desig¬ 
nated by him in the War Department, in the manner, and 
in accordance with the standards, provided by law, or reg¬ 
ulations for Regular Army personnel.” 

Compare the provisions of the act of September 26, 1941, 
55 Stat 733, authorizing disability retirement pay bene¬ 
fits for reserve officers who were called or ordered into ac¬ 
tive service after February 28, 1925, and who became dis¬ 
abled from disease or injury contracted in line of duty 
while on active duty prior to September 26, 1941, and par¬ 
ticularly the provisions of section 2 of such act, as follows: 

“Sec. 2. That the duties, powers, and functions incident 
to the administration and payment of the benefits herein 
provided are hereby vested in the Veterans’ Administra¬ 
tion: Provided, That in the administration of the retire- 
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ment pay provisions of the said statute the determination 
of all questions of eligibility for the benefits thereof, in¬ 
cluding all questions of law and fact relating to such el¬ 
igibility, shall be made by the Secretary of War, or by 
someone designated by him in the War Department, in the 
manner, and in accordance with the standards, provided 
by law or regulations for Regular Army personnel: And 
provided further, That no bounty, back pay, pension, or al¬ 
lowance shall be held to have accrued prior to the passage 
of this Act.” 

It is understood that under regulations of the Depart¬ 
ment of the Army officers of the Army of the United States 
(other than officers of the Regular Army) who are eligible 
for retirement pay under the act of April 3, 1939, are not 
retained in the service but are discharged and certified to 
the Veterans’ Administration by the Department of. the 
Army as being entitled to receive retirement pay. There¬ 
after, they have no military status, and their retirement 
pay accounts are carried and administered by the Veterans’ 
Administration. Also, as indicated in your brief, when an 
officer, or former officer, submits a request for review urn 
der the provisions of section 302 of the act of June 22,1944, 
as amended, supra, and when, upon such review, it is de¬ 
termined that he is entitled to retirement pay in accordance 
with the provisions of section 5 of the act of April 3, 1939, 
supra, it has been the regular practice of the Department 
of the Army to certify to the Veterans’ Administration, as 
the effective date of such entitlement, the date of approval 
of the findings of the board of review. And, while it is ad¬ 
mitted by the Department of the Army that such practice 
is conservative, it is stated that such practice is based to 
some extent upon the fact that neither section 302 of the 
Servicemen’s Readjustment Act, nor its legislative history, 
indicates that it was contemplated that Army disability 
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review boards would make awards of retirement pay retro¬ 
actively effective to the date of the officer’s release from 
active duty, which, in some cases, possibly might result 
in awards of lump-sum payments equal to the disability 
retirement pay for a retroactive period of as much as 15 
years or more. In that connection, it has been noted that 
bills were introduced in the 1st Session of the 79th Congress 
(H. R. 3682) and in the 1st Session of the 80th Congress 
(H. R. 2871) which would amend section 302 of the act of 
June 22, 1944, as amended, supra, and which apparently 
had for their purpose the incorporation into the said sec¬ 
tion of a specific provision that “the effective date of pay¬ 
ments to officers whose claims for retirement are allowed 
by such boards of review shall be the date they were origi¬ 
nally retired from the service.” H. R. 2871 was introduced 
on March 31, 1947, and was referred to the Committee on 
Veterans’ Affairs, House of Representatives, but appar¬ 
ently no further action was taken on that bill. 

Considering these various phases of the matter, and in 
the absence of clarifying legislation, this Office would not 
be justified in concluding that the rule adopted by the De¬ 
partment of the Army in fixing the effective date of retire¬ 
ment pay in such cases is contrary to law. 

Respectfully, 

(Signed) Frank R. Yates, 

Assistant Comptroller General 
of the United States. 
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Motion to Dismiss 

In the 

UNITED STATES DISTRICT COURT 
Foe the Distbict of Columbia 

Alfred H. Jacobson, 

33 Victor Street, 

Albany, New York, 

Plaintiff , 

—v.— 

Gordon Gray, 

Acting Secretary of the Army, 

Washington, D. C., 

Carl R. Gray, Jr., 

Administrator of Veterans’ Affairs, 
Washington, D. C., 

Major General Edward F. Witsell, 

The Adjutant General, 

United States Army, 

Washington, D. C., 

H. Stuart Symington, 

Secretary of the Air Force, 

Washington, D. C., 

• Defendants. 


Now come the defendants, Gordon Gray, Acting Secre¬ 
tary of the Army, Carl R. Gray, Jr., Administrator of 
Veterans’ Affairs, Major General Edward F. Witsell, The 
Adjutant General, and H. Stuart Symington, Secretary 
of the Air Force, by their attorneys, George Morris Fay, 
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United States Attorney in and for the District of Columbia, 
D. Vance Swann and William T. Becker, attorneys, De¬ 
partment of Justice, and move the court to dismiss this 
case for lack of jurisdiction, and in support thereof allege 
as follows: 

I 

The complaint fails to state a claim against the defen¬ 
dants or the United States of America upon which relief 
can be granted. 

n 

There is no statutory authority to sue agents or officers 
of the United States in their official capacity for a money 
judgment, and the United States is therefore a necessary 
and indispensable party to this action. 

m 

The United States has not consented to be sued, or that 
its agents acting in the scope of their official authority be 
sued, and the United States cannot be sued in cases of this 
nature. 

IV 

The complaint fails to set forth a sufficient statement of 
facts upon which the court’s jurisdiction depends, and cites 
no statute authorizing a suit of this nature against the 
United States of America or its officers or agents as re¬ 
quired by rule 8(a)(1) of the Federal Rules of Civil 
Procedure. 

V 

This action, which is in the nature of mandamus, would 
not lie against the defendants who acted within the scope 
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of their official capacity in the proper exercise and discre¬ 
tion committed to them by statute. 

VI 

There is no statutory authority upon which this action 
can be based. 

Wherefore, the defendants pray that this motion to dis¬ 
miss be granted. 

s/ George Morris Fay 
George Morris Fay 
United States Attorney 

s/ D. Vance Swann 

D. Vance Swann, Attorney 
Department of Justice 

s/ William T. Becker 

William T. Becker, Attorney 
Department of Justice 


I certify that a copy of the foregoing motion to dismiss 
and points and authorities was this the day of 

, 1949, mailed to Leo Bradspies, 135 Broadway, 
New York 6, New York, and to P. Bateman Ennis, 844 
Shoreham Building, Washington 5, D. C., attorneys for 
the plaintiff. • 

s/ William T. Becker 

William T. Becker, Attorney 
Department of Justice . 
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Order Denying Motion to Dismiss 

UNITED STATES DISTRICT COURT 
Foe the District of Columbia 
Civil Action No. 2500-49 


Alfred H. Jacobson, 

33 Victor Street, 
Albany, New York, 


—v.— 

Gordon Gray, 

Acting Secretary of the Army, 
Washington, D. C., 


Plaintiff , 


Carl R. Gray, Jr., 

Administrator of Veterans’ Affairs, 
Washington, D. C., 


Major General Edward F. Witsell, 

The Adjutant General, 

United States Army, 

Washington, D. C., 

H. Stuart Symington, 

Secretary of the Air Force, 

Washington, D. C., 

Defendants. 


This case having come on to be heard upon defendants’ 
motion to dismiss and it appearing to the Court that the 
complaint states a cause of action and that the Court has 
jurisdiction over the parties and has power to grant the 
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relief prayed for, it is by the Court this 22 day of May, 
1950, 

Ordebed, that the defendants’ motion be and the same 
hereby is denied. 

s/ Edwabd A. Tamm 
Judge. 


Certificate of Service 

I hereby certify that service of the foregoing order has 
been made upon the defendants by mailing a copy thereof 
to their attorneys, George Morris Fay, D. Vance Swann and 
William T. Becker, Washington 25, D. C., this day of 
May, 1950. 

\ 

s/ P. Bateman Ennis 
P. Bateman Ennis 
Attorney for Plaintiff. 
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Answer 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
Fob the District of Columbia 
Civil Action No. 2500-49 


Alfred H. Jacobson, 

33 Victor Street, 
Albany, New York, 

—v.— 

Frank Pace, Jr., 

Secretary of the Army, 
Washington, D. C., 


Plaintiff, 


Carl R. Gray, Jr., 

Administrator of Veterans , Affairs, 
Washington, D. C., 


Major General Edward F. Witsell, 

The Adjutant General, 

United States Army, 

Washington, D. C., 

• 

Thomas K. Finletter, 

Secretary of the Air Force, 

Washington, D. C., 

Defendants . 


Come now the defendants by George Morris Fay, United 
States Attorney, in and for the District of Columbia, Onan 
A. Hydrick, and William T. Becker, Attorneys, Depart- 
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Answer 

ment of Justice, and for answer to the complaint filed 
herein admit, deny, and allege as follows: 

1. Defendants admit the allegations of paragraph 1 of 
the complaint 

2. Defendants admit that at the time of the institution 
of this suit Gordon Gray was the Acting Secretary of the 
Army of the United States. Further answering defendant 
alleges that Frank Pace, Jr. is now the duly qualified Secre¬ 
tary of the Army of the United States, and has been prop¬ 
erly substituted as a party to this action. 

3. Defendants admit the allegations of paragraph 3 of 
the complaint. 

4. Defendants admit the allegations of paragraph 4 of 
the complaint. 

5. Defendants admit the allegations of paragraph 5 of 
the complaint 

6. Defendants admit the allegations of paragraph 6 of 
the complaint. 

7. Defendants admit the allegations of paragraph 7 of 
the complaint 

8. Defendants admit the allegations of paragraph 8 of 
the complaint. 

9. Defendants admit the allegations of paragraph 9 of 
the complaint 

10. Defendants admit the allegations of paragraph 10 of 
the complaint 

11. Defendants deny the allegations of paragraph 11 of 
the complaint. 

12. Defendants admit the allegations of paragraph 12 of 
the complaint 


/ 
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i 13. Defendants admit the allegations of paragraph 13 of 
the complaint. 

14. Defendants admit the allegations of paragraph 14 of 
the complaint. 

15. Defendants admit the allegations of paragraph 15 of 
the complaint. 

16. Defendants admit the allegations of paragraph 16 of 
' the complaint 

17. Defendants admit the allegations of paragraph 17 of 
the complaint 

18. Defendants admit the allegations of paragraph 18 of 
the complaint. 

19. Defendants deny the allegations of paragraph 19 of 
the complaint 

Wherefore, having folly answered, the defendants pray 
that this action be dismissed at the cost of the plaintiff. 

s/ George Morris Fay 
George Morris Fay 
United States Attorney 
Attorney for the Defendant 
United States of America 

s/ Onah A. Hydrick 

Onan A. Hydrick 

Attorney, Department of Justice 

8/ William T. Becker 
William T. Becker 

i Attorney, Department of Justice 

Attorneys for the Defendant 
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Answer 

I certify that this answer was served by mailing a copy 
to P. Bateman Ennis, 844 Shoreham Building, Washington 
5, D. C., attorney for the plaintiff on the day of 
1950. 


s/ William T. Becker 
William T. Becker 

* 

Attorney, Department of Justice 
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Filed November 14, 1950 


Plaintiff’s Motion for Summary Judgment 

UNITED STATES DISTRICT COURT 


Foe the District of Columbia 


Civil Action No. 2500-49 


Alfred H. Jacobson, 

33 Victor Street, 
Albany, New York, 


—v.— 

Gordon Gray, 

Acting Secretary of the Army, 
Washington, D. C., 


Plaintiff, 


Major General Edward F. Witsell, 
The Adjutant General, 

United States Army, 

Washington, D. C., 


—and— 


H. Stuart Symingron, 

Secretary of the Air Force, 

Washington, D. C., 

Defendants. 


Now comes plaintiff, Alfred H. Jacobson, by P. Bateman 
Ennis, his attorney, and moves the Court to enter judgment 
for the plaintiff for the relief demanded in his complaint 
hereto attached, in accordance with Rule 56 of the Federal 
Rules of Civil Procedure. 
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Plaintiff’s Motion for Summary Judgment 

L 

Plaintiff verily believes that there is no gennine issue 
as to any material fact and that the plaintiff is entitled 
to judgment as a matter of law. 

n. 

Defendants have admitted all the allegations of fact con¬ 
tained in the complaint attached hereto, having failed to 
controvert or deny any of them. 

Wherefore, the plaintiff prays that this motion for sum¬ 
mary judgment be granted. 

s/ P. Bateman Ennis 
P. Bateman Ennis, 

844 Shoreham Building, 
Washington 5, D. C. 

Attorney for Plaintiff. 


Certificate of Service 

I hereby certify that service of-the foregoing motion 
has been made upon the defendants by mailing a copy there¬ 
of to their attorneys, George Morris Fay, D. Vance Swann 
and William T. Becker, Washington 25, D. C., this 13th 
day of November, 1950. 

s/ P. Bateman Ennis 
P. Bateman Ennis, 

Attorney for Plaintiff. 
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Filed November 30, 1950 

Defendants 9 Answer to Motion for Summary Judgment 
and Cross-Motion for Summary Judgment 

UNITED STATES DISTRICT COURT 
Foe the District of Columbia 
Civil Action No. 2500-49 


Alfred H. Jacobson, 

33 Victor Street, 
Albany, New York, 


—v.— 

Frank Pace, Jr., 

Acting Secretary of the Army, 
Washington, D. C., 


Plaintiff, 


Major General Edward F. Witsell, 
The Adjutant General, 

United States Army, 

Washington, D. C., 


Thomas K. Finletter, 

Secretary of the Air Force, 

Washington, D. C., 

Defendants. 


Now come the defendants, by their attorneys, George 
Morris Fay, United States Attorney in and for the Dis¬ 
trict of Columbia, Onan A. Hydrick and David Orlikoff, 
attorneys, Department of Justice, and opposes the motion 
by plaintiff for summary judgment, and in accordance 
with Rule 56 of the Federal Rules of Civil Procedure moves 
the court for summary judgment in favor of the defen¬ 
dants. 



Defendants’ Answer to Motion for Summary Judgment 
and Cross-Motion for Summary Judgment 


Defendants admit that there is no genuine issue or dis¬ 
pute as to any material facts, but deny that the plaintiff 
is entitled to judgment as matter of law. 


The defendants say that they are entitled to judgment as 
a matter of law in this case. 


Wherefore, the defendants pray that the plaintiff’s mo¬ 
tion for summary judgment be overruled and that the de¬ 
fendants motion for summary judgment be granted. 


George Morris Fay 
United States Attorney 

Onan A. Hydrick, Attorney, 
Department of Justice 

David Orlikoff, Attorney, 
Department of Justice 

Attorneys for the Defendants . 


I hereby certify that service of the foregoing opposition 
to plaintiff’s motion for summary judgment and the de¬ 
fendants motion for summary judgment and defendants 
points and authorities has been made upon the plaintiff by 
mailing a copy thereof to his attorney, P. Bateman Ennis, 
844 Shoreham Building, Washington 5, D. C., on November 
30, 1950. ‘ 

David Orlikoff, Attorney, 
Department of Justice 
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Filed January 8, 1951 

Answer to Defendants’ Cross-Motion for 
Summary Judgment 

IN THE 

UNITED STATES DISTRICT COURT 
Foe the District of Columbia 
Civil Action No. 2500-49 


A i jeep H. Jacobson, 

33 Victor Street, 

Albany, New York, 

Plaintiff, 

—v.— 

Gordon Gray, 

Acting Secretary of the Army, 

Washington, D. C. 

Major General Edward F. Witsell, 

The Adjutant General, 

United States Army, 

Washington, D. C. 

H. Stuart Symington, 

Secretary of the Air Force, 

Washington, D. C. 

Defendants. 


Comes now the Plaintiff, Alfred H. Jacobson, by his at¬ 
torney, and moves this Honorable Court to deny Defen¬ 
dants’ motion for summary judgment, and to grant Plain¬ 
tiff’s motion for summary judgment previously filed herein. 


> / 1 \ k -*•' • ‘Vo 

. / .v .. v • V 
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Answer to Defendants 7 Cross-Motion for 
Summary Judgment 


Plaintiff attaches hereto a memorandum in support of his 


answer. 


s/ P. Bateman Ennis 
P. Bateman Ennis 
Attorney for Plaintiff 
Shoreham Building 
Washington, D. C. 


A copy of the foregoing answer and points and authori- 

. 

ties was mailed this day of January, 1951, to Hon. 

George Morris Fay, United States Attorney, Onan A. 
Hydrick, Esq., and David Orlikoff, Esq., Department of 
Justice, Attorneys for Defendants. 


s/ P. Bateman Ennis 
P. Bateman Ennis 
Attorney for Plaintiff 


■ .. 

' 7 . 4 ..' * > 


. . ; 
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Memorandum of Points and Authorities 

Point I 

Plaintiff concedes that the President has at all times 
the power to return Reserve Officers to inactive duty. 
However, the case of Denby v. Berry, 263 U. S. 29, cited 
in Point I of Defendants’ Points and Authorities, is simply 
authority with respect to the right to a hearing before a 
Retiring Board under the Statute of 1916, but is not of 
any significance whatsoever with respect to the effective 
date of payment of retirement pay benefits under Section 
693i of Title 38 U. S. C. A. 

The decision in the Berry case based on the Statute then 
in force held that inasmuch as the President had final au¬ 
thority to direct that a Retiring Board be convened to 
hear the claim of an officer and that since no appeal had 
been made by the officer to the President, mandamus would 
not lie against the Secretary of the Navy for failing to 
direct that the officer be heard by a Retiring Board. 

Point II 

Points II and III of the Defendants’ Points and Authori¬ 
ties assume the conclusion of the question at issue before 
the Court, which is: When did retirement of plaintiff be¬ 
come effective? Was it the date of his separation from 
active service predicated upon the order of the Disability 
Review Board, which reinstated the decision of the Retir¬ 
ing Board favorable to plaintiff, which was convened im¬ 
mediately prior to his separation, or was it the date of 
the decision of the Disability Review Board? Defendants’ 
citation of statutes to be interpreted adds nothing to their 
unsupported assertion of their version of what statute 
means. 
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Memorandum of Points and Authorities 

. * . • • • i'•/' ' * y , ^ ’ : r .^V’ !, *c:5 

It is once again urged that the defendants should not 
be allowed to benefit by their initial error in refusing 
plaintiff retirement pay, particularly since by restoring the 
plaintiff to the position in which he would have been but 
for defendants’ error, defendants will suffer no prejudice. 


-V: 
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Point III 


•T.;. 


Defendants have not attempted to dispute the authority 
of Womer v. U. S., 84 Fed. Supp. 651-653 cited in Plain¬ 
tiff’s Points and Authorities in support of the motion, from 
which decision no appeal was taken by the United States. 


« 

. 

\ m 
'■ 

; | 

' ' 

.. 'v. v J %>-'• 

' -5 


m 


1 ^ 


j ! 

■ 




i 




: 




. 

r 9 . 


w* 


: •! 3 


.i S 

• • • j 


■ 


m 


! . ' SI 5 


' 

isss 


; 

y . • ty. 

r# 

' • • MS 

I! 






;*/<* 


I I r 

i 

■ ; ! 

■ ' I 

- *'•- -r;> 

; 

' 

: i v 

i 


! 






:&>i{ 


.# VA, •*.%» . • 




i ■ 

I 

i 

! 

I 

■ IV *■£■ 

i 

! i 

I 




l : :M 

| .« ' 






54 


Filed April 10, 1951 


Order Granting Defendants 9 Cross-Motion and Denying 
Plaintiffs Motion for Summary Judgment 


UNITED STATES DISTRICT COURT 
Foe the District of Columbia 
Civil Action No. 2500-49 


Alfred H. Jacobson, 

33 Victor Street, 

Albany, New York, 

—v.— 

Frank Pace, Jr., 

Acting Secretary of the Army, 
Washington, D. C. 


Plaintiff, 


Carl R. Gray, Jr., 

Administrator of Veterans’ Affairs, 
Washington, D. C. 

Major General Edward F. Witsell, • 
The Adjutant General 
United States Army 
Washington, D. C. 

—and— 


Thomas K. Finletter 

Secretary of the Air Force 
Washington, D. C. 

Defendants. 


On the 26th day of February, 1951, this cause having 
come on to be heard, on plaintiff’s motion for summary 
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Order Granting Defendants' Cross-Motion and Denying 
Plaintiff’s Motion for Summary Judgment 

judgment and the defendants’ cross-motion for summary 
judgment, and it appearing to the court that there is no 
genuine issue as to any material fact, and the court hav¬ 
ing denied plaintiff’s motion and having granted defen¬ 
dants’ cross-motion for summary judgment and determined 
that defendants are entitled to judgment as a matter of 
law, it is 

Ordeked and adjudged, that the complaint be dismissed; 
that the defendants have and recover of and from the 
plaintiff their costs in this action. 

Dated this 10th day of April, 1951. 

s/ Edward A. Tamm 
Edward A. Tamm 
U. S. District Judge 


Certificate of Service 

I hereby certify that service of the foregoing order has 
been made upon the plaintiff by mailing a copy thereof to 
his attorney, P. Bateman Ennis, Shoreham Building, Wash- ■ 
ington 5, D. C., this 6th day of April, 1951. 

s/ David Orlikoff 

Attorney Department of Justice 
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Filed April 20, 1951. 

Notice of Appeal 

UNITED STATES DISTRICT COURT 
Foe the District of Columbia 
Civil Action No. 2500-49 


Alfred H. Jacobson, 


—v.— 


Plaintiff , 


Gordon Gray, et al., 


Defendant. 


Notice is hereby given this 20th day of April, 1951, that 
Alfred H. Jacobson, plaintiff in the above captioned cause, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 10th day of April, 1951 in favor of the de¬ 
fendants against said Alfred H. Jacobson. 

P. Bateman Ennis 
Attorney for Alfred H. Jacobson 


Copies to: 

Onan A. Hydrick, Esq., 
David Oelikoff, Esq., 
Department of Justice 

George Morris Fay, 

United States Attorney, 

Attorneys for Defendants 
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Attorney, Department of Justice, 
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APPELLEE’S STATEMENT OP QUESTION PRESENTED 

| _ 

I Whether a nonregnlar officer of the Army released to 
inactive duty without pay and subsequently ordered 
by the President to be retired with pay, may recover 
retirement pay for the intervening period. 

II Whether the Court has jurisdiction of the suit to 
recover officer’s retirement pay. 


®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11065 


Alfred H. Jacobson, appellant 

v. 

Frank Pace, Jr., Secretary of the Army, Carl K. Gray, Jr., 
Administrator of Veterans Affairs, Major General 
Edward F. Witsell, the Adjutant General, Thomas 
K. Finletter, Secretary of the Air Force, appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


COUNTERSTATEMENT OF THE CASE 

The appellant, a nonregular Army officer, was found by 
an Army Retiring Board, on September 10, 1945, and on 
October 22, 1945, to be permanently disabled for active 
service as a result of an incident of service, and declared 
eligible for retirement with pay. The Surgeon General 
disapproved the findings and on December 4, 1945, the 
Secretary of War concurred in the disapproval of the 


(l) 
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Surgeon General and directed that appellant be retired 
from active duty status without pay. 

The appellant was separated from the service on January 
13, 1946. He appealed to the Secretary of the Army’s 
Disability Review Board which affirmed the finding of the 
original Retiring Board that the appellant’s disability was 
the result of an incident of service. This finding was ap¬ 
proved by the President on November 5, 1947, and the 
appellant was granted retirement pay from that date. 

The question involved in this case is whether the appel¬ 
lant is entitled to retirement pay retroactive to January 16, 
1946, the date he was originally retired from active service, 
or as contended by the appellees, from November 5, 1947, 
the date the finding of the Disability Review Board was 
approved by the President. 


STATUTE INVOLVED 

Title 38, U.S.C.A. Section 693i: 

“Review of findings of retiring boards; procedure and 
limitations 


(a) The Secretary of the Army, the Secretary of 
the Navy, and the Secretary of the Treasury are 
authorized and directed to establish, from time to time, 
boards of review composed of five commissioned 
officers, two of whom shall be selected from the Medical 
Corps of the Army or Navy, or from the Public Health 
Service, as the case may be. It shall be the duty of 
any such board to review, at the request of any officer 
retired or released from active service, without pay, 
for physical disability pursuant to the decision of a 
retiring board, board of medical survey, or disposition 
board, the findings and decisions of such board. Such 
review shall be based upon all available service records 
relating to the officer requesting such review, and such 
other evidence as may be presented by such officer. 
Witnesses shall be permitted to present testimony 
either in person or by affidavit, and the officer request¬ 
ing review shall be allowed to appear before such 
board of review in person or by counsel. In carrying 
out its duties under this section such board of review 
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shall have the same powers as exercised by, or vested 
in, the board whose findings and decision are being 
reviewed. The proceedings and decision of each such 
board of review affirming or reversing the decision of 
any snch retiring board, board of medical survey, or 
disposition board shall be transmitted to the Secretary 
of the Army, the Secretary of the Navy, or the Secre¬ 
tary of the Treasury, as the case may be and shall be 
laid by him before the President for his approval or 
disapproval and orders in the case. 

(b) No request for review under this section shall 
be valid unless filed within fifteen years after the date 
of retirement for disability or after June 22, 1944, 
whichever is the later. 

(c) As used in this section— 

(1) the term ‘officer’ means any officer subject 
to the laws granting retirement for active service 
in the Army, Navy, Marine Corps, or Coast Guard, 
or any of their respective components; 

(2) the term ‘counsel’ shall have the same 
meaning as when used in section 693h of this title. 
June 22,1944, c. 268, Title I, § 302, 58 Stat. 287, as 
amended Dec. 28, 1945, c. 588, § 4, 59 Stat. 623; 
July 26, 1947, c. 343, Title n, § 205(a), 61 Stat. 
501.” 


SUMMARY OF ARGUMENT 

It has been a long established rule that the effective date 
of the retirement of an officer is the date of the President’s 
approval of his retirement. 

The President has an absolute right at his discretion to 
retire a reserve officer to inactive duty. The findings of a 
Retiring Board respecting the officer’s right to retirement 
pay for a service connected disability are merely advisory 
to the President, who may accept or reject them in his 
discretion. The retirement of the appellant without pay 
on January 13, 1946, was therefore entirely proper. 

The Review Board established pursuant to Title 38 
U.S.C. Section 693i is expressly given no greater powers 
than the Retiring Boards. Its findings are also subject 
to approval by the President. They have no retroactive 
application but constitute a de novo determination. In fact, 
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by providing a period of fifteen years for appeal to the 
Review Board, Congress clearly indicated an intention that 
‘the President’s orders of retirement should have only a 
prospective operation. 

The instant action is one for for pay and compensation 
for official services of an officer of the United States and 
hence, the Court has no jurisdiction of the subject matter. 

ARGUMENT 

I 

Title 38 U.S.C., Section 693i gives the Review Board the same 
powers as are exercised by the Retiring Boards and does 
not change the established rule that the effective date of 
the retirement of an officer is governed by the date when the 
President approves his retirement. 

It is a rule of long standing that the effective date of the 
retirement of an officer is governed by the date of the 
President’s approval of his retirement. Appellant, a 
reserve officer, may not recover retirement pay retro¬ 
actively to the date he was originally separated from the 
service on January 13, 1946, since the President has an 
absolute right to retire a nonregular Army officer to the 
inactive reserve or separate him from the service without 
pay. The President has this power despite the finding of 
a Retiring Board that the officer has a service connected 
disability. Section 1250, Rev. Stats. 10 U.S.C. 965 which 
was in effect at the time the proceedings in appellant’s case 
were held provides: 

“Revision by President. The proceedings and deci¬ 
sion of the board shall be transmitted to the Secretary 
of War, and shall be laid by him before the President 
for his approval or disapproval and orders in the case. 
(R.S. § 1250.)” 

The findings of the Retiring Board as to disability are 
purely advisory; the President in his discretion may disap¬ 
prove them. In such a case the regular Army officer 
remains on active duty; the reserve officer, however, may 
then be forthwith released to the inactive reserve without 
pay. Denby v. Berry, 263 U.S. 29. 



The Review Board established by Section 302 of the 
Servicemen’s Readjustment Act of 1944, Title 38 U.S.C. 
Section 693i has the same powers as the Retiring Boards 
and its findings are also advisory to the President. The 
statute provides that: 

“ * * * The proceedings and decision of each such board 
of review affirming or reversing the decision of any 
such retiring board, board of medical survey, or dispo¬ 
sition board shall be transmitted to the Secretary of 
the Army, the Secretary of the Navy, or the Secretary 
of the Treasury, as the case may be, and shall be laid 
by him before the President for his approval or disap¬ 
proval and orders in the case.” 

There is nothing in the statute establishing the Review 
Board which indicates a legislative intention to give a retro¬ 
active effect to its determinations or to nullify the previous 
act of the President in retiring the officer without pay. In 
fact, the provision giving tie officer fifteen years to request 
a review is eloquent of a contrary intention. Since the 
original retirement of the appellant without pay was wholly 
within the authority of the President, the subsequent de 
novo proceedings by the Review Board have no affinity to 
the affirmance by an appellate court of the decision of the 
court of original jurisdiction. The order of reversal of 
the appellate court renders the lower court’s decision void 
ab initio. No claim has been made that the President’s 
disapproval of the Retiring Board’s findings was arbitrary 
and capricious. Valid when made, it defined the status of 
the officer. It is only when the President approved the 
finding of the Review Board as to service connected dis¬ 
ability that the appellant became entitled to a retirement 
pay, and then, only from the date of the President’s 
approval. 

Such has always been the procedure of the Army and 
Navy. In a decision of October 8, 1947, 27 Comp. Gen. 
186, it was said: 

“It is a rule of long standing that, generally, the 
effective date of the retirement of a regular officer of 
the armed services is governed by the date when the 
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President approves his retirement and by the uniform 
retirement date act of April 23, 1930, supra, and may 
not be a date prior to the date of snch approval. 25 
Comp. Gen. 663. 

“Apparently such rule was followed in fixing the 
effective dates for the retirement of Lieutenants 
Motley and Fleming and it is understood that such rule 
is being followed by the Department of the Navy in 
connection with similar retirements of Naval Reserve 
officers for physical disability. There is no statutory 
provision making such rule inapplicable to disability 
retirements of reserve officers of the Navy and of the 
Coast Guard and there is nothing in section 302 of the 
Servicemen’s Readjustment Act, supra, disclosing or 
indicating a legislative intent that the determinations 
of the review boards provided for therein should be 
given any retroactive application. If the alternative 
rule suggested by your question were followed in the 
cases of reserve personnel retired as a result of action 
taken on requests for review made under the provi¬ 
sions of the said section 302, there might result, in 
some cases, the authorization of lump-sum payments 
equal to retired pay for retroactive periods of as much 
as 15 years or more. It would require clear statutory 
language to support a conclusion that such was the 
intent of the Congress.” 

In view of the holding in Denby v. Berry , supra, that the 
President may at any time, at will, retire an officer to the 
inactive reserve without pay, it is respectfully submitted 
that the case of Womer v. United States, 114 C. Cls. 415, 
has been erroneously decided and should not be followed 
by this Court. Womer, a Lieutenant Commander in the 
Navy, appeared before a Retiring Board which found that 
his incapacity was not an incident of service. The findings 
were approved by the President on December 28,1942, and 
Womer was retired without pay. Subsequently, the Review 
Board reversed the findings of the Retiring Board, and on 
October 25, 1945, the President approved these findings 
and ordered Womer retired with pay from November 1, 
1945. The Court based its decision granting retroactive 
pay on the ground that the officer’s active service must be 
presumed to have continued until his retirement with pay, 
and that the President had no power to retire him before 
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the date of the decision of the Review Board. The Court 
said at page 422: 

“Under R.S. 1455, 34 U.S.C. 412, no officer can be 
retired from the active service without a full and fair 
hearing by the Naval Retiring Board, if he demands 
it. Under R.S. 1453, 34 U.S.C. 417, if the retiring 
board finds that the disability is the result of an inci¬ 
dent of the service, and such decision is approved by 
the President, the officer must be retired from active 
service with retired pay. Under R.S. 1454, 34 U.S.C. 

418, if the board finds that the disability is not the 
result of an incident of the service and such finding 
is approved by the President, the officer is retired from 
active service on furlough pay, or wholly retired from 
service with one year’s pay, as determined by the 
President 

“Thus it appears that in the circumstances of this 
case the plaintiff could not be put on the inactive list 
except by a finding of the retiring board that he was 
incapacitated and that such incapacity was not the 
result of an incident of the service. The reviewing 
board having reversed the finding of the retiring board, 
it would be difficult to escape the conclusion that the 
plaintiff remained in active service and was entitled 
to active duty pay until he was retired pursuant to 
orders issued in accordance with the findings of the 
reviewing board, had he seen fit to insist upon this 
construction of his claim.” 

! 

From the foregoing it appears evident that the judgment 
granting Womer retroactive pay was not predicated on the 
view that Section 302 of the Servicemen’s Readjustment 
Act of 1944 authorized the payment of retirement pay 
retroactive to the date of the officer’s release from active 
i service, but on the ground that Sections 1453, 1454, and 

1455 1 , rendered Womer’s retirement a nullity; the President 

l While the decision reached in the Womer case turned on the Court’s inter¬ 
pretation of Section 1455, Revised Statutes, which applies only to the Navy, 
the corresponding retirement statutes of the Army are almost identical to 
those of the Navy. Sec Section 1251, Revised Statutes, 10 U.S.C. 933, Section 
1252, Revised Statutes, 10 U.S.C. 934, and more particularly, Section 1253, 
Revised Statutes, 10 U.S.C. 966 as follows: 

“Right of officers to hearing. Except in cases where an officer may 

I 

i 

i 
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had no power to retire him. Since the Court believed, con¬ 
trary to the holding in Denby v. Berry , supra, that the 
officer was entitled to active duty pay, it would at least 
grant him the lesser sum of retroactive retirement pay, 
the plaintiff having sued in the alternative. But if the funda¬ 
mental premise of the Court is invalid, the conclusion must 
also fail. The laws relating to the Naval Reserve, insofar as 
here pertinent, were not materially changed between the 
date of the Supreme Court’s decision in Denby v. Berry 
(November 12, 1933), and the date of the decision of the 
Court of Claims in the Womer case, and, hence, the Supreme 
Court’s decision in the Denby case was pertinent to the de¬ 
termination of Womer’s rights. However, it does not appear 
that the Denby case was brought to the attention of the 
Court of Claims in the Womer case. 

In Denby v. Berry, 263 U.S. 29, Berry, an officer in the 
Naval Reserve force, was released from active duty after 
a Naval Board of Medical Survey had found him to be 
under permanent disability incurred in line of duty and 
recommended that he be sent before a retiring board. In 
that connection, Section 1455, Revised Statutes, which had 
been made applicable to officers on active service in the 
Naval Reserve Force, when disabled in line of duty, by a 
proviso in the act of July 1, 1918, 40 Stat. 704, 710, and, 
later, by a provision in the act of June 4,1920, 41 Stat. 834, 
provides as follows: 

“No officer of the Navy shall be retired from active 
service, or wholly retired from the service, without a 
full and fair hearing before such Navy retiring board, 
if he shall demand it, except in cases where he may 
be retired by the President at his own request, or on 
account of age or length of service, or on account of his 
failure to be recommended by an examining board for 
promotion.” 


be retired by the President upon his own application, or by reason of his 
having served forty-five years, or of his being sixty-two years old, no 
officer shall be retired from active service, nor shall an officer, in any case, 
be wholly retired from the service without a full and fair hearing before 
an Army retiring board, if, upon due summons, he demands it. (B.S. 
§ 1253.)” - 
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In view of such provision of law, Berry filed a petition for 
mandamus in the Supreme Court of the District of Colum¬ 
bia to compel the Secretary of the Navy to revoke the order 
directing his release from active duty and to make an order 
sending him before a Retiring Board, with a view to his 
retirement by the President. The said court issued the 
mandamus as prayed and the Court of Appeals of the 
District affirmed that part of the mandamus which directed 
revocation of the order for Berry’s release from active 
duty. The Secretary then brought a writ of error to the 
judgment of the Court of Appeals. 

In stating the gist of the decision of the Court of Appeals 
which the Supreme Court was reversing, the Court said: 
(p. 32) 


4 ‘The Court of Appeals held that because the relator 
as Naval Reserve officer, if disabled in the line of duty, 
was eligible for retirement under the same conditions 
as provided for regular naval officers, and because 
no officer of the Navy could under § 1455, Rev. Stats, 
be retired from active service or wholly retired without 
a full and fair hearing before a navy retiring board 
if he should demand it, the Secretary had retired him 
from the service in violation of law and that he could 
be compelled to revoke his action. This would rein¬ 
state him to the status of a Naval Reserve officer in the 
active service with full pay as such from October 
18, 1919.” 

It will be noted that this summary of the lower court’s 
decision is an exact description of the decision of the Court 
of Claims in Worrier v. United States as quoted above. 
The Court went on to say, speaking through Mr. Chief 
Justice Taft: (pp. 33-36) 

“It is quite evident from the foregoing that members 
of this force [Naval Reserve Force] occupied two 
statutes, one that of inactive duty, and the other of 
active service. It is further clear that it was within 
the power of the President, and of the Secretary of the 
Navy acting for him, to change the members of the 
Reserve Force from one status to the other. The power 
to call them from inactive duty to actual service was 
express. The power to order them from actual service 
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to inactive duty was necessarily implied. • • * Orders 
releasing individuals from active service and putting 
them on inactive duty were clearly within the power 
of the President and of the Secretary of the Navy 
acting for him in the administration of the. act. 
Nowhere is there found any limitation upon the discre¬ 
tion of the Executive in this regard. * * * 

“To be retired from active service under the sections 
from 1448 to 1455, Rev. Stats., inclusive, means retired 
with pay and has had this meaning for many years. 
Brown v. United States, 113 U.S. 568, 572. To be 
wholly retired means to be removed from the service 
entirely on payment of a lump sum and to become a 
civilian. Miller v. United States, 19 Ct. Cls. 338, 353; 
29 Ops. Atty. Gen. 401. # * * It is very clear, therefore, 
that a mere change of status from active service to in¬ 
active duty in the Naval Reserve Force is not a ‘retire¬ 
ment* in the meaning of § 1455, Rev. Stats., the Act of 
July 1, 1918, or that of June 4, 1920. 

“There was no reason why, after the relator Had 
been ordered to inactive duty in the Naval Reserve 
Force, he might not have applied for retirement under 
the provision of the Act of 1918, or later under the 
Act of June 4,1920. 

“But it is said that the Secretary directed the release 
of the relator from active service and refused him a 
retiring board because he was of the opinion that under 
the Act of July 1,1918, and before the Act of June 4, 
1920, Reserve Force officers were not entitled to be re¬ 
tired on pay, but that they must apply for the relief ex¬ 
tended to persons disabled in the service by § 300 and 
302 of the War Risk Insurance Act of October 6,1917, 
c. 105, 40 Stat. 398, 405, 406. Because the Secretary 
gave a wrong reason for his action is not a ground for 
requiring him by mandamus to revoke the order 
putting the relator on inactive duty, if he had discre¬ 
tion to do this, as we have found he did have.” 

| It is apparent that the Supreme Court in interpreting 
the very same statutes arrived at a diametrically opposite 
conclusion from the Court of Claims. The crux of the 
decision is that the President has the power to retire a 
reserve officer without pay regardless of whether the officer 
has appeared before a Retiring Board. Once this premise 
is accepted, it follows that the determination of the Review 
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Board cannot have the effect of nullifying the act of the 
President previously taken. Retroactive pay can be predi¬ 
cated only on the theory that the President exceeded his 
powers in retiring the officer, that the latter therefore 
remained on active duty and was entitled to active duty 
pay. Granting m this erroneous premise, the Court of 
Claims reached its conclusion with impeccable logic. 

The legislative history of Section 302 of the Servicemen’s 
Readjustment Act of 1944 throws no light on the intention 
of Congress in setting up a Review Board. The statute 
itself, however, indicates that the primary purpose was 
to provide a stable forum composed of more experienced 
personnel than was available to the Retiring Boards. It 
is expressly provided that the Review Board should have 
the same powers as the Retiring Boards. The Review 
Board does not merely review the record of the Retiring 
Boards; it holds a de novo hearing in which the officer is 
permitted to introduce new evidence, as was done in the 
instant case. 

It is particularly significant that the officer is given fif¬ 
teen years to apply to the Board for review. It is incredi¬ 
ble that Congress could have intended to permit retroactive 
lump sum payments equal to retired pay for as much as 
fifteen years. No Government Agency could maintain 
budgetary operations under such uncertain conditions. 

As a matter of fact, the Congress, over the years in 
enacting statutes relating to analogous matters, consist¬ 
ently has denied the right to the accrual of back pay or 
allowances as an incident thereof. See, for example, the 
acts of March 16, 1926, 44 Stat. 208, and January 19,1929, 
45 Stat. 1084, relating to personnel discharged because of 
misrepresentations of age; section 2 of the act of March 4, 
1925, 43 Stat. 1270, relating to service personnel who, 
subsequent to having a charge of desertion entered on their 
records, served honorably during World War I; and the 
last proviso of Section 2 of the act of June 30, 1941, as 
amended, post, relating to enlisted men of the Regular 
Army and Philippine Scouts who, having served for twenty 
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years or more, were honorably discharged therefrom by 
reason of becoming permanently incapacitated for active 
service due to physical disability incurred in line of duty. 
Also, an examination of a number of private relief acts 
relating to service personnel, which were enacted shortly 
after World War I, indicates that slightly more than 75 
per cent of them carried a specific prohibition against the 
accrual of back pay or allowances. (Of 98 such acts exam¬ 
ined, 75 prohibited the accrual of back pay or allowances.) 
Also, of five such bills which were enacted at the second 
session of the Seventy-ninth Congress 3, or 60 per cent, 
expressly provided that no back pay or allowances should 
accrue as a result thereof. See Private Law 463, approved 
April 20, 1946, 60 Stat. 1144; Private Law 581, approved 
June 11, 1946, 60 Stat. 1195; Private Law 646, approved 
June 13, 1946, 60 Stat. 1222; Private Law 677, approved 
June 21, 1946, 60 Stat. 1235 and Private Law 701, ap¬ 
proved June 25,1946, 60 Stat. 1244. Thus it appears that 
the policy of the Congress in connection with this type of 
legislation, generally, has been to deny any right to back 
pay or allowances. 

In this connection, it is pertinent to note that bills were 
introduced in the 1st Session of the 79th Congress (H.E. 
3682) and in the 1st Session of the 80th Congress (H.R. 
2871) which would amend Section 302 of the Servicemen’s 
Readjustment Act, and which apparently had for their 
purpose the incorporation into the said section of a specific 
provision that “the effective date of payments to officers 
whose claims for retirement are allowed by such boards of 
review shall be the date they were originally retired from 
the Service.” H.R. 2871 was introduced on March 31, 
1947, and was referred to the Committee on Veterans’ 
Affairs, House of Representatives, but apparently no 
further action was taken on that bill. 

II 

The Court lacks jurisdiction of the subject matter of the 
action since it is a suit to recover compensation for official 
services of an officer of the United States. 
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Section 1346 (d), Title 28 U.S.C.A. provides, “the district 
courts shall not have jurisdiction under this Section of: 

“(2) Any civil action to recover fees, salary, or 
compensation for official services of officers of the 
United States.” 

! 

The appellant has brought suit for retirement pay as a j 
commissioned officer in the United States Army. Pursuant j 
to Title 10, U.S.C., Sections 506, 506 (b) (e), commissioned 
officers of the United States Army, both regular and 
reserve, are appointed by the President. 

Article 2, Section 2, Clause 2 of the Constitution provides 
that “. . . the Congress may by Law vest the appointment 
of such inferior officers, as they think proper, in the Presi¬ 
dent alone, in the Courts of Law, or in the Heads of De¬ 
partments.” 

It is well established that a person is an officer of the j 
United States if he is appointed in one of the modes estab- j 
lished by Article 2 of the Constitution. United States v. j 
Hartwell, 6 Wall. 385. 

Where a person’s appointment is directly from the Presi¬ 
dent or a Cabinet Officer, the courts have uniformly held 
that he is an officer of the United States and cannot sue 
for pay and compensation in the District Court. In the 
leading case of Di Benedetto v. Morgenthau, 148 F. (2d) 
223, the plaintiffs were customs inspectors who brought an 
action in the District Court for a declaratory judgment 
that they were entitled to overtime pay. In affi rmin g tfte 
dismissal of the complaint, the court said (the footnotes 
are omitted), 

“Appellants are officers of the United States and 
if the allegations of their complaint are correct,.their 
remedy lies in the Court of Claims, 2 not in the District 
Court, 8 to recover extra compensation for overtime j 
services. Full relief is available in the Court of Claims 
for such purposes. They contend, however, that they 
are entitled to a judgment in the District Court, declar¬ 
ing ‘the proper construction of the statute’ from which 
appellee, as ‘their chief administrative officer,’ derives 
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his authority in connection with extra compensation 
for services performed by them on national holidays. 

“There can be no doubt that the Court of Claims 
has power to make the necessary interpretation of the 
statute. Consequently, if appellants’ contention is 
correct they are entitled to such an interpretation in 
either or both Courts, even though the District Court 
is expressly barred, by the provisions of the Tucker 
Act, from deciding the case on the merits. 4 On the 
face of it there would seem to be no reason for such 
duplication of judicial action, and good reason for the 
District Court to decline to act even though it had 
jurisdiction. 5 ” 

No case has been found in which a commissioned officer 
recovered in an action for pay in the District Court. In 
Morrison v. United States, 40 F. (2d) 286, where a ma¬ 
chinist’s first mate was permitted to sue for pay under the 
Tucker Act, the court carefully distinguished his position 
from that of a commissioned officer. “The position which 
he held was not specifically created by statute though he 
was a petty officer as defined by United States Code Anno¬ 
tated, Title 34, Section 146, in that he held no commission or 
warrant.” (P. 287—emphasis ours.) The court called 
attention to the fact that “claimant was not appointed by 
either President or a Cabinet Officer.” 

See also: 

Oswarld v. United States , 96 F.(2d) 10—court reporter. 
Baskins v. United States, 32 F. Supp. 518—penal guard. 
Foshay v. United States, 54 F. (2d) 668—postal clerk. 
Kennedy v. United States, 146 F (2d) 26—Instructor 
at Army Post. McGrath v. United States, 275 F. 294— 
Income tax inspector. 

It has been uniformly held that retirement pay does not 
differ categorically from an officer’s regular pay. In Lem- 
ley v. United States, 109 C. Cls. 760, the Court, after dis¬ 
tinguishing retirement pay from a pension, said: (p. 763) 

“Retirement pay, on the other hand, is a continua¬ 
tion of active pay on a reduced basis. Even though an 
officer is retired from active duty and is receiving 
retirement pay, he is still subject to call to active duty 
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as long as his physical condition will permit. He is 
still an officer in the service of his country even though 
on the retired list- y y 

In Randolph v. United States, 69 F. Supp. 156, affirmed 
158 F (2d) 787, the plaintiff brought an action under the 
Tucker Act, Title 28 U.S.C. Sec. 41 (20) for retirement pay 
as a Lieutenant Colonel in the Army pursuant to Sec. 456, 
Title 10 U.S.C. In dismissing the complaint for lack of 
jurisdiction, the Court said: (p. 158) 

“I think plaintiff’s claim is one that is excepted from 
the Tucker Act by this wording (italics mine) from 
Section 41 (20): 

“ ‘Nothing in this paragraph shall be construed as 

g iving to either the district courts or the Court of 
laims jurisdiction * * * to hear and determine claims 
for pensions; or as giving to the district courts juris¬ 
diction of cases brought to recover fees, salary, or com¬ 
pensation for official services of officers of the United 
States or brought for such purposes by persons claim¬ 
ing as such officers or as assignees or legal representa¬ 
tives thereof,’ etc. 

“I think plaintiff’s claim is either for a pension, fees, 
salary, or compensation for official services of an officer 
within the meaning of such Act. Smith v. United 
States, 4 Cir., 57 F. (2d) 998, and cases there cited; 
Morgan v. United States, supra.” (Italics in original.) 

Although the appellant has not joined the United States 
as a defendant and the complaint requests relief in the 
nature of mandamus against various officials in the United 
States Government, it is clear that the granting of relief 
would have the effect of requiring the expenditure of public 
funds. In such circumstances it has been held that a suit 
is actually one against the Government. Mine Safety Appli¬ 
ances Company v. Forrestal, 326 U.S. 371, Larson v. Domes¬ 
tic and Foreign Commerce Corporation , 337 U.S. 682. The 
essential nature of the proceedings is for a money judg¬ 
ment which would expend itself on the public treasury and 
to reach money which the Government owns; the United 
States is actually the only party of interest. Minnesota v. 
Hitchcock, 185 U.S. 373. 

The Court of Claims has exclusive jurisdiction of an 
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action for pay or compensation by an officer of the United 
States. Since the plaintiff is a commissioned officer ap¬ 
pointed by the President, the District Court, tinder Section 
1346(rf), Title 28 U.S.C. lacks jurisdiction of the subject 
matter of the action. 


CONCLUSION 

1 For the reasons mentioned, it is respectfully submitted 
that the judgment of the District Court should be affirmed. 
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